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By Kelly W. McNulty

enue is one of the earliest tenets of civil procedure that
we all learn as first year law students. The names and
faces of the professors teaching that lesson have changed,
yet Arkansas venue law has remained relatively stable for
almost a century and a half. While most other facets of the

law have been transformed dramatically during this stretch of time, “the underlying rule of
venue in Arkansas since 1869 has been that every defendant should be subject to suit only in
his own residence or place of business unless for policy reasons, the legislature has indicated
otherwise.”!

With the tide of tort reform at the turn of the century, Arkansas’s venue laws took a sharp
turn. In 2003, the Arkansas Legislature enacted the Civil Justice Reform Act of 2003 (the
“Act”).? While primarily presented as a tort reform law, the Act included various other
provisions, which, from a practical standpoint, affected many different aspects of the law.?
Specifically, Ark. Code Ann. § 16-55-213 (the “New Law”), which provides venue for “all
civil actions,” was included within the Act. The focus of this article is to discuss how Ark.
Code Ann. § 16-55-213 transformed venue law in Arkansas.

The article will begin with a brief overview of the old venue law, Ark. Code Ann. § 16-60-
101, et seq. (the “Old Law”)%, then move to a detailed examination of the New Law and how
it has been interpreted by Arkansas courts, and then a comparison of the changes between
the old and new. This article will conclude with a discussion of the possible effects of the
new venue law.

The Old Law

Prior to 2003, Arkansas venue law generally held that a person was only subject to a
lawsuit in the county (1) of his or her residence or principal place of business, (2) where the
action occurred, or (3) in Pulaski County for certain actions involving this government.’ Of
course, the Old Law also provided certain variations from this general rule.®

For actions affecting real property in more than an incidental way, the Old Law required
the action to be brought in the county where the property was located.” Under Ark. Code
Ann. § 16-60-104, a domestic corporation must be sued in the county in which it is situ-
ated or has its principal office or business, or in which its chief officer resides, or in a county
where it has a branch office or other place of business.® Similarly, Ark. Code Ann. § 16-60-
105 set venue in an action against a corporation, foreign or domestic, in a county where the
corporation elects to establish a place of business or branch office.’

In personal injury or wrongful death cases, venue was proper under the Old Law in the
county where the accident causing the injury or death occurred, or where persons injured
or killed resided at the time of injury.’® This would include a wide variety of causes of
action, such as actions for battery, medical malpractice, or injury caused by a motor vehicle
accident.!!

Finally, a “catchall” venue statute existed that governed when a venue statute for a spe-
cific cause of action did not govern.'? According to this “default” statute, venue is generally



proper in the county where the defendant resided or where the
defendant received a summons.'® This “catchall” or “default” venue
statute applied “in the absence of another statute to the contrary.”'t
In their treatise, Justice Newbern and Professor Watkins state that
“[bly focusing on residence, this ‘default’ venue statute reflects
a desire to protect defendants from oppressive forum choices by
plaintiffs.”" This is quite interesting because as will be explained,
the New Law essentially disregards this “desire” and ushers in a new
“default” venue statute.'®

The New Law

The Civil Justice Reform Act of 2003 dramatically changed
Arkansas’s venue law. Arkansas law now provides that “all civil
actions,” other than those six specifically excluded venue statutes,!”
“must” be brought in “any” of the following counties:

(1) The county in which a substantial part of the events or omis-
sions giving rise to the claim occurred;

(2) (A) The county in which an individual defendant resided.

(2) (B) If the defendant is an entity other than an individual, the
county where the entity had its principal office in this state at the
time of the accrual of the cause of action; or

(3) (A) The county in which the plaindiff resided.

(3) (B) If the plaintiff is an entity other than an individual, the
county where the plaintiff had its principal office in this state at
the time of the accrual of the cause of action.'®

For class actions, Ark. Code Ann. § 16-55-213(b)(1) provides that
the “residence of any properly joined named class representative or
representatives,” but not “putative” or non-named class members,
“may be considered in determining proper venue in a class action.”"’

“Any action for medical injury brought under § 16-114-201 ez
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seq. against a medical care provider, as defined in § 16-114-201(2),
shall be filed in the county in which the alleged act or omission
occurred.”?

The Arkansas Court of Appeals recognized that this Act “signifi-
cantly altered [Arkansas’s] ‘venue landscape.”?! The Act is applica-
ble to all causes of action accruing on or after March 25, 2003.? In
general, this new venue statute allows an individual plaintiff to file a
lawsuit, other than in those actions which are specifically excluded,
in the county of his or her residence, rather than just the county of
an individual defendant. For corporations, limited liability compa-
nies and all other entities other than individuals, venue is no longer
only proper in the county where the corporate defendant maintains
its principal place of business or main office. Now, Ark. Code Ann.
§ 16-55-213(a)(3)(B) provides for venue in the county where the
corporate plaintiff “had its principal office” at the time the cause of
action accrued. No longer is a defendant only subject to suit in his
or her own residence or place of business.

By its terms, the New Law does not however repeal other incon-
sistent venue statutes. As one commentator predicted, “[s]ince
courts do not favor repealing legislation by implication, the courts
will presumably try to read new statutes in conjunction with old,
inconsistent statutes.” As explained below, it does in fact appear
that Arkansas courts are attempting to avoid repealing the Old Law
by implication.

Most practitioners would argue that, pursuant to the Old Law,
an action on a debt, account or note must be brought in the county
where the defendant resided at the time the cause of action arose
pursuant to Ark. Code Ann. § 16-60-111(a). Most lawsuits regard-
ing contracts and suits on debts are in fact filed in the county where

the defendant resides. Under Ark. Code Ann. § 16-55-213(a)(3)(A),
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Based on the limited
interpretation provided

thus far, it is clear that

courts are going to attempt

to “harmonize” the
different venue statutes,

New and Old.

however, this same type of suit can now be
brought in the county where the plaindff
resides.”

An example may help show the issues
which may arise from this new venue stat-
ute. Party A resides in Sebastian County,
Arkansas, and Party B resides in Bradley
County, Arkansas. Party A sells $20,000
worth of widgets to Party B. Following the
delivery of the widgets by Party A, Party
B fails to pay as promised. Under Ark.
Code Ann. § 16-55-213(a)(3)(A), Party A
can now sue Party B in Sebastian County,
whereas under Ark. Code Ann. § 16-60-
111(a), the proper venue for the lawsuit was
in Bradley County. From this example one
can see how this new venue statute is sub-
stantially different.?

The Courts Weigh In

The Arkansas Supreme Court recently
interpreted Ark. Code Ann. § 16-55-213.
In Wright v. Centerpoint Energy Resources
Corp. (“Wright”), the primary issue was the
interpretation of the Old Law and the New
Law, and “whether they are in conflict.””
At the time of her death, the decedent
in Wright resided in Craighead County,
Arkansas, and her estate was opened in that
county.”® Her ex-husband filed a wrongful
death action in the county of his residence,
Crittenden County, pursuant to Ark. Code
Ann. § 16-55-213(a)(3)(A), “claiming that,
as personal representative . . . he was a plain-
tiff who resided in Crittenden County . . .”
at the time of the death.”” The Defendants
argued that venue was proper only in the
decedent’s county of residence at the time
of her death pursuant to § 16-60-112(a).*
The trial court agreed with the Defendants
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and dismissed the matter. *'

The issues presented by the parties on
appeal in Wright are essentially the argu-
ments that will be raised in all lawsuits where
proper venue is raised. The personal rep-
resentative in Wright argued that the New
Law applied and that he could bring the suit
in Crittenden County because that is “the
county in which the plaindiff resided.”®* In
addition, the appellant argued that because
the two venue statutes are in conflict, the
New Law “impliedly repealed” § 16-60-112
and “that the 2003 venue statute takes up
anew and covers the entire ground of venue
in civil actions.”® He asserted that the New
Law is “a comprehensive law that estab-
lished venue in ‘a// civil actions” other than
the six venue statutes that were expressly
excepted, and § 16-60-112 is not specifically
excepted.”

The Arkansas Supreme Court began its
analysis by considering “basic rules of statu-
tory construction to determine which statute
gives full effect to the General Assembly’s
intent when it enacted § 16-55-213 in
2003.7% As to the issue of repeal by impli-
cation, the Court stressed the “universal
principle” that “the repeal of a law merely
by implication is not favored and will not be
allowed unless the implication is clear and
irresistible.”

Based on these principles, the Court
refused to hold that § 16-55-213(a)(3)
(A) impliedly repealed § 16-60-112(a).”” In
attempting to harmonize the two statutes
and avoid “absurd consequences,” the Court
found that the “repugnancy” between the
two statutes was not “abundantly clear.”?
Despite this holding that the New Law did
not impliedly repeal the Old Law, the Court
noticeably applied § 16-55-213(a)(3)(A) to
the facts at hand.*” In applying the New Law
to the appeal, the Court focused on the use
of the word “resided” in a past-tense refer-

ence.” The Court held,

In reviewing the statute as a whole,
there are only three counties where a
wrongful-death action can be brought:
(1) where a substantial part of the
events or omission giving rise to the
claim occurred, (2) where an individ-
ual defendant resided, and (3) where
the plaindff resided. See §16-55-213(a)
(1), @Q)A), & (@)(3)(A) (emphasis
added). Given the past-tense language
in subsection (a)(1) referring to the
county “in which a substantial part of
the events or omissions giving rise to
the claim occurred,” we similarly con-

strue the General Assembly’s use of the

ast tense in subsections (a)(2)(A) and
(@)(3)(A) to mean that venue is fixed
where the plaindff or defendant resided
at the time of the events giving rise to the
cause of action.”

Thus, while the Court held that the
New Law did not impliedly repeal the old
wrongful death venue statute, it nevertheless
applied § 16-55-213. What does this mean?
The Court’s emphasis on “harmonizing” the
two statutes seems to imply that courts will
apply the New Law, except where it would
lead to “absurd consequences that are con-
trary to legislative intent.”*> The decision
in Wright is even arguably limited to the
specific facts of that case and wrongful death
actions.®® Nevertheless, the Court analysis in
Wright gives excellent insight into the issues
which will be raised in most every lawsuit
where venue is an issue, and how courts will
resolve those issues. The few other cases in
which courts have had an opportunity to
review the New Law give only limited guid-
ance to this proposition.

The proper venue for lawsuits involving
corporations was examined by the Court of
Appeals prior to the Wright decision. In /B
Wayne, Inc. v. Hot Springs Village Property
Owners’ Association (/B Wayne”),** the
Court labeled Ark. Code Ann. § 16-55-213
the “new default venue statute,” and exam-
ined the differences between the old and
new corporate venue statutes.”” While ulti-
mately determining that the New Law did
not apply because the cause of action arose
prior to the enactment of the Act, much
like the Wright case, the Court emphasized
the different tenses of the verbs used in the
statutes.’ Prior to the enactment of the Act,
venue for actions against corporations was
generally proper in the county where the
corporate defendant “resides,” “has” its prin-
cipal place of business or “is situated.”¥ On
the other hand, Ark. Code Ann. § 16-55-
213 provides that venue is proper where the
events “occurred,” or where the entity “had”
its principal place office.® In /B Wayne, the
corporate defendant was no longer in busi-
ness at the time the lawsuit was filed and
the principals of the corporation (who were
also guarantors) lived in a different coun-
ty.” Thus venue under the Old Law was
only proper where the principals currently

resided (Saline County). Under the New

McNulty continued on page 40



McNulty continued from page 12

Law, venue would only be proper where the
events “occurred” or where the entity “had”
its principal place office (Garland County).

The proper venue for actions involving
fraud was briefly examined in Centerpoint
Energy, Inc. v. Miller County Circuit Court.>®
Again, the Court sought to “give effect to
the legislative purpose set by the venue stat-
utes,” and examined both § 16-55-213(a)
(3)(A) and § 16-60-113(b).! Although not
determinative in the case because the plain-
tiff was ultimately dismissed, the Court did
imply that it would apply the New Law and
place venue in the county of the plaintiff’s
residence.”

As stated above, the Act’s main purpose
was tort reform. Noticeably, it was in the
area of medical malpractice where the Act
restricted, rather than expanded, the pos-
sible counties where venue is proper. Under
the Old Law, Ark. Code Ann. § 16-60-112,
venue was proper for medical malpractice
lawsuits in the county where the accident
causing the injury or death occurred or
where persons injured or killed resided at
the time of injury. Now, “[a]ny action for
medical injury brought under § 16-114-201
et seq. against a medical care provider, as
defined in § 16-114-201(2), shall be filed in
the county in which the alleged act or omis-
sion occurred.” Thus, by its own terms,
the Act prohibits an injured plaintiff from
bringing a medical malpractice action in the
county of his or her residence, if that county
is different from the county “in which the
alleged act or omission occurred.” For
patients living outside of Pulaski County
who receive treatment at any of the several
major hospitals located in Pulaski County,
Ark. Code Ann. § 16-55-213(e) could have

far-reaching effects.”

What does this all mean?

It appears fairly certain that courts are
going to be hesitant to repeal any of the Old
Law by implication. Rather, based on the
few decisions by Arkansas courts concern-
ing Ark. Code Ann. § 16-55-213, it appears
that courts will examine venue under both
sets of venue statutes to “avoid absurd
consequences.” Unfortunately, we have not
been given clear cut examples of what these
“absurd consequences” could be.

Nevertheless, the practice which seems to
be developing is that if a plaintiff (except for
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in medical malpractice actions) can establish
proper venue under the New Law, .., that
the lawsuit is brought in (1) the county in
which a substantial part of the events or
omissions giving rise to the claim occurred;
(2) the county in which the defendant
resided or maintained its principal office
in Arkansas at the time the cause of action
accrued; or (3) the county in which the
plaintiff resided or maintained its principal
office in Arkansas at the time of the accrual
of the cause of action, the court will allow
the case to be brought in that county.”® For
medical malpractice actions, plaintiffs are
resigned to bringing their claim only in the
county in which the alleged act or omission
occurred.” If a lawyer follows these rules, he
or she can be confident that venue will not
be an issue in the case.
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